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III. 
SUMMARY OF ARGUMENT 
POINT I 
WEST JORDAN CONCEDES THAT EQUITABLE CLAIMS 
DO NOT REQUIRE A NOTICE OF CLAIM. THE SUBDIVIDERS' 
CLAIMS ARE EQUITABLE CLAIMS 
West Jordan concedes that no notice of claim need be 
filed if the claims are equitable claims. (Respondent's Brief pp. 
13-14). Contrary to West Jordan's argument, equitable claims are 
not limited to injunctions. The Utah Supreme Court in El Rancho 
Enterprises, Inc. v. Murray City Corp., 565 P.2d 778 (Utah 1977) 
specifically held that a claim for a refund of money paid to a city 
lacking lawful authority is an equitable claim. 
POINT II 
THE SUBDIVIDERS1 COMPLAINT IS NOT DEFECTIVE FOR 
NOT PLEADING THAT THEY COMPLIED WITH UTAH'S GOVERNMENTAL 
IMMUNITY NOTICE OF CLAIMS STATUTE 
The subdividers do not have to plead that they complied 
with the notice of claims statute because their equitable claims 
are not governed by the notice of claim statute. 
Further, the notice of claims statute is an affirmative 
defense that should be pled in the answer. 
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POINT III 
WEST JORDAN FAILS TO EXPLAIN WHY THE CLASS ACTION 
NOTICE OF CLAIM. FILED IN THE UNDERLYING CALL V. WEST 
JORDAN LITIGATION DOES NOT SATISFY UTAH'S 
NOTICE OF CLAIM STATUTE 
The subdividers do not concede that they were required to 
file a notice of claim. However, a class action notice of claim 
was filed on their behalf. West Jordan, in its brief, fails to 
state a reason why the notice of claim does not meet the statutory 
requirements. Apparently, West Jordan concedes the issue. 
POINT IV 
WEST JORDAN MAY NOT HAVE THE BENEFIT OF STATUTES 
OF LIMITATIONS THAT IT DID NOT PLEAD 
AS AN AFFIRMATIVE DEFENSE 
West Jordan completly failed to plead the statutes of 
limitations set forth in Utah Code Ann. §§ 78-12-30 and 78-12-31 as 
required by U.R.C.P. 9(h). A general pleading of a statute of 
limitations without referring to the specific code section is an 
inadequate plea and does not bar a claim, e.g., Wasatch Mines Co. 
v. Hopkinson. 24 Utah 2d 70, 465 P.2d 1007 (1970). 
POINT V 
NO STATUTE OF LIMITATIONS RELIED UPON BY THE CITY 
OF WEST JORDAN BARS THE SUBDIVIDERS' CLAIMS 
If the pleaded statute of limitations are not applicable, 
the city may not defend itself by use of an applicable statute of 
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limitations not pled by the city. American Theatre Co. v. 
Glasmann, 95 Utah 303, 306, 80 P.2d 922 (1938). 
Utah Code Ann. § 78-12-31 was not pled and is inapplic-
able because the subdividers are not seeking a tax refund, nor are 
they suing an officer. 
Utah Code Ann. § 78-12-30 was not pled and is inapplic-
able because the subdividers' claims are not governed by the 
governmental immunity statute. 
To apply Utah Code Ann. § 78-12-26(2) would be contrary 
to the holding of Ponderosa One Ltd. Partnership v. Salt Lake City 
Suburban Sanitary District, 738 P.2d 635 (Utah 1987). 
Utah Code Ann. § 78-12-25 does not apply because a void 
legislative act is of no effect and may be attacked at any time. 
Swartout v. City of Spokane, 586 P.2d 135 (Wash. App. 1978). 
POINT VI 
ANY APPLICABLE STATUTE OF LIMITATIONS IS TOLLED 
UNTIL THE APPELLATE COURT ISSUES A FINAL 
RULING ON CLASS CERTIFICATION 
West Jordan concedes that any applicable statute of 
limitations is tolled until a decision is reached on the issue of 
class certification. (Respondent's Brief p. 32). However, if the 
decision denying class certification is appealed, any applicable 
statute of limitations is tolled until the appellate court decides 
3 
the class action issues. West Haven School District v. Ovens 
Corning Fiberglass. 721 F.Supp. 1547 (D.Conn. 1988). 
POINT VII 
WEST JORDAN WILL NOT BE PREJUDICED BY A DECISION 
THAT THE NOTICE OF CLAIM STATUTE AND THE STATUTE 
OF LIMITATIONS DO NOT BAR THE SUBDIVIDERS' CLAIMS 
The issues in this case are: 
1. Was West Jordan's impact fee ordinance void from the 
beginning? The Utah Supreme Court in Call v. West Jordan, 727 P. 2d 
180 (Utah 1986) ("Call III") . held that it was. 
2. Did the subdividers pay the fees alleged in their 
complaint? West Jordan's answers admit the subdividers did. 
POINT VIII 
WEST JORDAN APPARENTLY CONCEDES THAT TO APPLY A STATUTE 
OF LIMITATIONS TO THE CLAIMS OF THESE SUBDIVIDERS 
WOULD DENY THE SUBDIVIDERS THEIR RIGHTS OF ACCESS 
TO THE COURTS GUARANTEED BY ARTICLE I. SECTION 11 
OF THE UTAH CONSTITUTION 
West Jordan failed to brief the issue of whether applying 
a statute of limitations to the subdividers' equitable claims would 
deny the subdividers their rights of access to the courts 
guaranteed by Article I, Section 11 of the Utah Constitution. 
Apparently, it concedes the issue. c.f.. Roberts v. Sawyer, 252 
F.2d 286 (10th Cir. 1958). 
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POINT IX 
WEST JORDAN APPARENTLY CONCEDES THAT ITS SO CALLED 
AFFIRMATIVE DEFENSES OF ESTOPPEL, MISTAKE 
AND UNJUST ENRICHMENT LACK LEGAL MERIT 
The subdividers, in their brief, showed by compelling 
case law that West Jordan's affirmative defenses, as a matter of 
law, have no legal merit. (Appellant's Brief pp. 33-38). West 
Jordan failed to respond to the issue in its brief. Apparently, it 
concedes that its affirmative defenses have no legal basis. 
POINT X 
RES JUDICATA BARS WEST JORDAN FROM LITIGATING 
ITS AFFIRMATIVE DEFENSES 
West Jordan's affirmative defenses could and should have 
been litigated in the underlying Call v. West Jordan litigation. 
The underlying litigation involved a trial and three appeals. The 
only reason the affirmative defenses may not have been fully 
litigated is because West Jordan did not attempt to plead them 




This litigation is the successor to the Call v. West 
Jordan litigation. In Call, two subdividers, Call and Jenkins, on 
behalf of themselves and all others similarly situated, filed a 
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notice of claim and a subsequent lawsuit seeking a refund of impact 
fees paid by West Jordan subdividers to the City. (R. 207-208; 
211-217.) 
During the Call litigation, West Jordan was required to 
identify each subdivider and the amount of the impact fee paid by 
each subdivider. (R. 277-285.) 
After a trial and three appeals, the Utah Supreme Court 
ruled: 
1. That the lawsuit should not proceed as a class 
action. Individual subdividers should seek relief 
in separate actions against the city. 
2. The West Jordan impact fee was void from the 
beginning. This Court ordered a refund to the two 
subdividers who filed the Call litigation. 
Call v. West Jordan, 727 P.2d 180 (Utah 1986). 
Subsequently, the appellants each filed a lawsuit seeking 
a refund of the impact fees. Each complaint alleged that the 
plaintiff was a West Jordan subdivider, that the subdivider paid 
the City an impact fee and that Call III ruled that the impact fee 
ordinance was void ab initio so the subdivider was entitled to a 
refund. (R. 2-3; Civil Nos. 87-7679, 87-7680, 87-7681, 87-7682, 
88-4700.) The cases were consolidated. (R. 20-22.) 
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West Jordan, in its answers, admitted that each plaintiff 
was a subdivider and that each subdivider paid the impact fee in 
the amounts set forth in each complaint. (Answers filed in 87-
7679, 87-7680, 87-7681, 87-7682, 88-4700.) 
Cross motions for partial summary judgment were filed. 
The lower court issued an "Order, Ruling and Judgment" in favor of 
the City of West Jordan. (R. 332, 340, 341.) 
The subdividers timely appealed. The grounds for the 
appeal are: 
1. The subdividers1 claims are equitable claims and do 
not require a notice of claim. 
2. The two subdividers in Call filed a notice of claim 
on behalf of the class of subdividers. The notice 
complied with any notice of claim statutory 
requirement. 
3. No statute of limitation bars the subdividers1 
claims. 
4. West Jordan did not specifically plead any statute 
of limitations that could possibly apply to the 
subdividers• claims. 
5. Even if a statute of limitations applies to the 
subdividers1 claims, the statute was tolled until 
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the Utah Supreme Court determined the class action 
status of Call v. West Jordan, 
Even if a statute of limitations applies to the 
subdividers1 claims, the statute was tolled under 
the doctrine of equitable tolling. 
To bar the subdividers1claims because of a statute 
of limitations would deny the subdividers their 
rights of access to the courts guaranteed by 
Article I, Section 11 of the Utah Constitution. 
West Jordan's affirmative defenses of estoppel, 
waiver, laches and unjust enrichment have no legal 
merit. 
West Jordan is collaterally estopped by the Call v. 
West Jordan litigation from litigating the 
affirmative defenses of estoppel, waiver, laches 
and unjust enrichment. 
Jordan, in its responding brief: 
Concedes points 8 and 9; 
Admits that equitable claims do not require a 
notice of claim, but argues, without authority, 
that the subdividers1 claims are not equitable 
claims because the subdividers seek a refund 
instead of an injunction; 
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3. Without citing authority, argues that the Call 
class action notice of claim was not adequate. 
4. Listed numerous statutes of limitations contained 
in the Utah Code but failed to cite authority or 
explain how any statute bars the subdividers1 
claims; 
5. Said it specifically pled the Section 73-12-30 one 
year statute of limitations by using the term "78-
12-1 et seq;" 
6. Admits that any statute of limitations is tolled 
until a ruling on class action status in Call, but 
says that the statute was only tolled until the 
trial court made a ruling on class action status; 
7. Says that the doctrine of equitable tolling should 
not be used to toll any statute of limitations in 
this case because West Jordan would be prejudiced; 
and finally, 
8. Argues that collateral estoppel does not bar its 
affirmative defenses of estoppel, waiver, laches 
and unjust enrichment because the affirmative 
defenses were not fully litigated in Call v. West 
Jordan. 
(Respondents1 Brief pp. 7-35.) 
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This reply brief responds to each of the above arguments 
raised by the City of West Jordan. 
POINT I 
WEST JORDAN CONCEDES THAT EQUITABLE CLAIMS 
DO NOT REQUIRE A NOTICE OF CLAIM. THE SUBDIVIDERSf 
CLAIMS ARE EQUITABLE CLAIMS 
West Jordan apparently concedes that no notice of claim 
need be filed with municipalities if the claims are equitable 
claims. (Respondent's Brief pp. 13-14). However, West Jordan says 
that the subdividers1 claims are not equitable claims because the 
subdividers are seeking a refund of money rather than an 
injunction. West Jordan cannot and does not cite any authority for 
the notion that a refund is not an equitable claim. West Jordan's 
argument is wrong and contrary to Utah authority. 
Equitable claims include claims not only for an injunc-
tion but also for restitution and a variety of other remedies. 
Contrary to West Jordan's Brief, in El Rancho Enterprises, Inc, v. 
Murray City Corp. , 565 P. 2d 778 (Utah 1977) the plaintiffs not only 
sought an injunction, they sought a refund of the fees and charges 
collected by a city without authority. The Utah Supreme Court 
explained why claims for a refund are equitable claims requiring no 
notice of claim. 
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If the City obtain[s] the money of 
another . . . without authority of law, it is 
her duty to refund it — not from any contract 
entered into by her on the subject, but from 
the general obligation to do justice which 
binds all persons whether natural or 
artificial. El Rancho, at 779. 
In summary, all the parties to this appeal agree that no 
notice of claim need be filed with a city if the claims are 
equitable claims. The subdividers1 claims are equitable claims. 
Hence, the subdividers were not individually required to file a 
notice of claim. 
POINT II 
THE SUBDIVIDERS1 COMPLAINT IS NOT DEFECTIVE FOR 
NOT PLEADING THAT THEY COMPLIED WITH UTAH'S GOVERNMENTAL 
IMMUNITY NOTICE OF CLAIMS STATUTE 
Incredibly, West Jordan, in its brief, argues that the 
subdividers1 complaints are "fatally defective because they do not 
plead that they complied with the notice of claim statute and any 
applicable statute of limitations." Respondent's Brief pp. 14-15. 
There are several problems with West Jordan's argument. 
For example, the argument is based on dicta. In Roosendaal 
Construction & Mining Corp. v. Holman. 28 Utah 2d 396, 503 P.2d 446 
(1972), the issue of whether the complaint was defective was not 
presented to the court. The issue was only whether the defendants 
were immune from suit. Id. at 448. Further, the sole Utah case 
cited in Roosendaal did not hold that a plaintiff must plead 
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compliance with the notice of claim statute. It held that 
noncompliance with the notice of claim statute should be set forth 
in the answer. Roosendaal at 448, fn. 1; Hamilton v. Salt Lake 
City, 99 Utah 362, 106 P. 1028 (1940). Limitations statutes are 
affirmative defenses which must be pled in the answer or the 
statute is waived. U.R.C.P. 12(b); Tygesen v. Magna Water Co., 13 
Utah 2d 397, 395 P.2d 456 (1962); Staker v. Huntington Cleveland 
Irrigation Co.. 664 P.2d 1188 (Utah 1983). 
Finally, West Jordan's argument assumes that the 
subdividers have to comply with the notice of claim statute, but 
they do not. See Point I of Appellants' opening brief. 
POINT III 
WEST JORDAN FAILS TO EXPLAIN WHY THE CLASS ACTION 
NOTICE OF CLAIM, FILED IN THE UNDERLYING CALL V. WEST 
JORDAN LITIGATION DOES NOT SATISFY UTAH'S 
NOTICE OF CLAIM STATUTE 
The subdividers, in their brief, listed the elements 
required to be in a notice of claim. The subdividers explained how 
each element is in the Call class action notice of claim. The 
subdividers also cited case law that a class action notice of claim 
complies with the statutory requirements. (Appellants' Brief pp. 
16-19.) 
West Jordan, in its brief, fails to cite any contrary 
case law or to explain why the class action notice of claim does 
not meet the statute's requirements. 
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POINT IV 
WEST JORDAN MAY NOT HAVE THE BENEFIT OF STATUTES 
OF LIMITATIONS THAT IT DID NOT PLEAD 
AS AN AFFIRMATIVE DEFENSE 
Some affirmative defenses must be pled with specificity. 
The statute of limitations is one of those requiring specific 
pleading. Rule 9(h) requires West Jordan to plead the statute 
specifically and definitively by section number or otherwise 
clearly identify it. U.R.C.P. Rule 9(h). The statute of 
limitations defense is not available unless properly pled. Tanner 
v. Provo Reservoir Co., 78 Utah 158, 2 P.2d 107 (1931). 
West Jordan wholly failed to plead Utah Code Ann. §§ 78-
12-3 0 or 31. What West Jordan does plead is that the subdividers1 
claims are barred by Section 78-12-1 et seq. Section 78-12-1 is 
the first section of a limitations chapter containing 47 sections. 
Because West Jordan pled the statute of limitations, in general, it 
says that 78-12-30 and 78-12-31 bar the subdividers1 claims because 
"this standard of reference should have been obvious to plaintifffs 
counsel. . . . " (Respondent's Brief p. 22.) 
Time and time again, the argument that a general pleading 
of the statute of limitations is sufficient, has been considered by 
the Utah Supreme Court. Each time, the court held that the 
pleading of a statute of limitations generally, without specifying 
the section, is an inadequate plea and does not bar a claim, e.g. , 
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Wasatch Mines Co, v. Hopkinson, 24 Utah 2d 70, 465 P.2d 1007 
(1970); Westerfield v. Coop, 6 Utah 2d 262, 311 P.2d 387 (1957); 
American Theatre Co. v. Glasmann. 95 Utah 303, 306, 80 P.2d 922 
(1938); Neldon Judson Drug Co. v. Commercial National Bank of 
Oaden. 27 Utah 59, 63, 74 P. 1195 (1903); Spanish Fork City v. 
Hopper, 7 Utah 235, 239, 26 P. 293 (1891). 
POINT V 
NO STATUTE OF LIMITATIONS RELIED UPON BY THE CITY 
OF WEST JORDAN BARS THE SUBDIVIDERS' CLAIMS 
In its answers, West Jordan pled two statutes of 
limitations: 
Utah Code Ann. § 78-12-25(2) - four years; and 
Utah Code Ann. § 78-12-26(4) - three years. 
As set forth in Point IV, West Jordan did not plead Utah 
Code Ann. §§ 78-12-30 or 78-12-31. Of course, if the pleaded 
statutes of limitations are not applicable, the city may not avail 
itself by way of an applicable statute of limitations not pled by 
the city. American Theatre Co. v. Glasmann, 95 Utah 303, 306, 80 
P.2d 1922 (1938). 
However, none of the statutes of limitations relied on by 
West Jordan, in its brief, bars plaintiffs' claims. 
The six month statute of limitations contained in Utah 
Code Ann. § 78-12-31 is not applicable because this suit is not 
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against an officer. Further, it is too late in the day for West 
Jordan to characterize the "refund of money" as a tax. 
(Respondent's Brief p. 18.) The Utah Supreme Court in the 
underlying Call litigation, conclusively held that the impact fees 
paid by the West Jordan subdividers are not a tax. Call v. West 
Jordan, 606 P.2d 217, 20-21 (Utah 1979). 
The one year statute of limitations does not bar the 
subdividers' claims. The subdividers' claims are equitable claims. 
They are not governed by the Utah Governmental Immunity Act, so the 
one year statute of limitations triggered by the Governmental 
Immunity Act is inapplicable. 
To apply the three year statute of limitations contained 
in Utah Code Ann. § 78-12-26(4) would be contrary to the holding 
of Ponderosa One Ltd. Partnership v. Salt Lake City Suburban 
Sanitary District, 738 P.2d 635 (Utah 1987). In Ponderosa, the 
Utah Supreme Court held that the four year statute of limitations 
contained in Utah Code Ann. § 78-17-25 ordinarily applies to 
refunds of municipal fees paid by developers and contractors. 
Utah Code Ann. § 78-12-25(2) does not bar the 
subdividers' claims because "a void legislative act is of no effect 
and may be successfully attacked at any time." Swartout v. City of 
Spokane. 586 P.2d 135 (Wash. App. 1978). 
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POINT VI 
ANY APPLICABLE STATUTE OF LIMITATIONS IS TOLLED 
UNTIL THE APPELLATE COURT ISSUES A FINAL 
RULING ON CLASS CERTIFICATION 
West Jordan, in its brief, concedes that any applicable 
statute of limitations is tolled until a decision is reached on the 
issue of class certification. 
Obviously the rule is that the statute is 
tolled only for the short time until class 
status is denied. 
(Respondent's Brief, p. 3 2.) 
However, West Jordan erroneously argues that the statute 
of limitations was tolled only until the trial court ruled on the 
issue of class certification. (Respondent's Brief, pp. 29-33). 
West Jordan's argument is made without authority. West 
Jordan only casually refers to two of the cases cited in the 
subdividers' brief. Those cases are American Pipe and Construction 
Co. v. Utah, 414 U.S. 538 (1974) and Crown Cork & Seal Co. v. 
Parker, 462 U.S. 345 (1983). 
American Pipe & Construction Co. held that the filing of 
a class action tolls the running of any applicable statute of 
limitations for all asserted members of the class. Otherwise, 
class members would be led to file individual actions prior to 
denial of class certification in order to protect their rights. 
The result would be a needless, multiplicity of actions — 
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precisely the situation that F.R.C.P. 23 and the tolling rule of 
American Pipe are designed to prevent. American Pipe and 
Construction Co. , supra, at 538, 551, 552; Crown Cork & Seal Co. 
supra at 346. 
Crown Cork & Seal Co. , held that an applicable statute of 
limitations was tolled during the period that there was a pending 
class action in which the plaintiff was a putative class member. 
Id. at 344. The cases, contrary to West Jordan's brief, did not 
rule that the statute of limitations is tolled only until the trial 
court issues a decision on class action certification. Subsequent 
to American Pipe and Crown Cork, federal courts have applied the 
holdings of these two cases to rule that the statute of limitations 
is tolled until the appellate court rules or refuses to rule on the 
class action status issue. West Haven School District v. Owens-
Corning Fiberglass, 721 F.Supp. 1547 (D. Conn. 1988); see, Byrd v. 
Travenol Laboratories, Inc., 675 F.Supp. 342 (N.D. Miss. 1987); 
c.f., Barkman v. Wabash, Inc., 674 F.Supp. 623 (N.D. 111. 1987). 
In Call III, this Court held that the subdividers' claims 
should not proceed as a class action. The rationale for doing so 
was, "It is unlikely that denied of class action status would 
preclude them [the subdividers] from pursuing their claims." Call 
III at 183. To rule that the statute of limitations is not tolled 
until an appellate ruling, would repudiate this court's rationale 
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in Call III. In short, West Jordan can't have it both ways. 
Either the underlying Call litigation should have proceeded as a 
class action, or these subdividers must be allowed to litigate 
their individual claims. 
POINT VII 
WEST JORDAN WILL NOT BE PREJUDICED BY A DECISION 
THAT THE NOTICE OF CLAIMS STATUTE AND THE STATUTE 
OF LIMITATIONS DO NOT BAR THE SUBDIVIDERS1 CLAIMS 
Throughout the city's reply brief, West Jordan grumbles 
that it will be unfairly prejudiced if it has to defend against the 
subdividers' claims: 
The search for truth is impaired and probably 
rendered impossible. . . . The defendant 
should not be obligated to defend such a stale 
action when many of the records, documents and 
other written materials might have been 
misplaced, lost or even destroyed. 
Respondent's Brief, p. 18. 
The city should not have to defend against 
such stale claims, especially when its ability 
to defend itself has been jeopardized by the 
passage of time. 
Respondent's Brief, p. 18. 
The issue is . . . THE BASIC UNFAIRNESS of 
forcing the defendant to defend a case when 
evidence is lost, memories have faded, and 
witnesses are unavailable. 
Respondent's Brief, p. 27. 
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Note that West Jordan doesn't actually state that any 
records have been lost, misplaced or destroyed. Further, West 
Jordan doesn't come right out and say that any witnesses are 
unavailable or that memories have faded. West Jordan's allegations 
are nearly a smoke screen constructed to mislead this Court. 
The issues in this case are simply: 
1. Whether West Jordan's impact fee ordinance is void 
from the beginning. The Utah Supreme Court held in 
Call III that it was. 
2. Whether the subdividers paid fees; and, if so 
3. How much did each subdivider pay. 
No discovery and no amount of testimony will change the 
resolution of the first issue. 
Further, there is no factual dispute as to issues No. 2 
and 3. West Jordan, in its answers, admitted that the subdividers 
paid the fees pled in the complaints. West Jordan has always known 
the amount of the fees paid by these subdividers under the void 
ordinance. In the Call litigation, the city, was ordered to list 
the West Jordan subdividers and state the amount of impact fees 
paid. West Jordan did so. (R. 277-285.) 
The lower court in this case knew what West Jordan knows, 
there is no factual dispute that the subdividers paid the fees 
alleged in the complaints. The court, in an order said: 
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Plaintiffs may establish the amount of fees 
paid to West Jordan by affidavit. Unless 
defendant in good faith contests the 
affidavits within 10 days after service of the 
affidavits, the issue as to the amount of fees 
paid to West Jordan by the plaintiffs shall 
not be litigated. (R. 110-112.) 
West Jordan did not object to the order, and when a 
subdivider filed an affidavit it did not contest it. (R. 235-286.) 
POINT VIII 
WEST JORDAN APPARENTLY CONCEDES THAT TO APPLY A STATUTE 
OF LIMITATIONS TO THE CLAIMS OF THESE SUBDIVIDERS 
WOULD DENY THE SUBDIVIDERS THEIR RIGHTS OF ACCESS TO THE COURTS 
GUARANTEED BY ARTICLE I, SECTION 11 OF THE UTAH CONSTITUTION 
Article I, Section 11 of the Utah Constitution states: 
All courts shall be open, and every person, 
for an injury done to him in his person, 
property or reputation, shall have remedy by 
due course of law, which shall be administered 
without denial or unnecessary delay; and no 
person shall be barred from prosecution or 
defending before any tribunal in this state, 
by himself or counsel, any civil cause to 
which he is a party. 
Utah Const., Art. I, § 11. 
The subdividers, in their opening brief, showed that 
applying a statute of limitations to bar their equitable claims 
would deny the subdividers their rights of access to the court 
guaranteed by Article I, Section 11. (Appellants1 Brief pp. 77-
78.) West Jordan, in its brief, fails to address the Article I, 
Section 11 issue. Apparently, it concedes the issue to the 
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subdividers. c.f. . Roberts v. Sawyer, 252 F.2d 286 (10th Cir. 
1958); United States v. White, 454 F.2d 435 (7th Cir, 1971); Leer 
v. Murphy, 844 F.2d 628 (9th Cir. 1988). 
POINT IX 
WEST JORDAN APPARENTLY CONCEDES THAT ITS SO CALLED 
AFFIRMATIVE DEFENSES OF ESTOPPEL, MISTAKE AND UNJUST 
ENRICHMENT LACK LEGAL MERIT 
In its answers, West Jordan attempted to plead that the 
affirmative defenses of estoppel, mistake and unjust enrichment 
barred the subdividers1 claims. 
Appellants' brief shows that there is no legal merit to 
West Jordan's so called affirmative defenses. (Appellants' Brief 
pp. 33-38.) West Jordan apparently concedes that estoppel, 
mistake, laches and unjust enrichment do not apply to this case. 
Its brief wholly fails to supply any legal justification or 
authority for its affirmative defenses. West Jordan does not cite 
one case, one statute, or one article in support of its so called 
affirmative defenses. By failing to brief the issue that its 
affirmative defenses lack legal merit, West Jordan waives or 
concedes the issue to the appellants, c.f., Roberts v. Sawyer, 252 
F.2d 286 (10th Cir. 1958); United States v. White, 454 F.2d 435 
(7th Cir. 1971); Leer v. Murphy, 844 F.2d 628 (9th Cir. 1988). 
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POINT X 
RES JUDICATA BARS WEST JORDAN FROM LITIGATING 
ITS AFFIRMATIVE DEFENSES 
West Jordan claims that collateral estoppel does not bar 
its affirmative defenses because West Jordan argues that the 
defenses of mistake, waiver, laches and unjust enrichment were not 
fully litigated in the Call v. West Jordan action. (Respondent's 
Brief p. 34-35.) 
Res judicata contains two branches, claims preclusion and 
issue preclusion, e.g., Penrod v. NuCreation Creme, Inc., 669 P. 2d 
873 (Utah 1983) ; Swainston v. Intermountain Health Care, Inc., 766 
P. 2d 1059 (Utah 1988). The subdividers do not concede that the 
affirmative defenses were not litigated in Call v. West Jordan, 
(see, Appellants' Brief pp. 39-41.) Nevertheless, it doesn't 
matter whether they were or not because West Jordan's affirmative 
defenses are barred under the claims preclusion branch of res 
judicata. Claims preclusion bars the re-litigation by the parties 
or their privies of a claim that was once litigated on the merits 
and resulted in a full judgment between the same parties or their 
privies. The same rule prevents re-litigation of claims that could 
and should have been litigated in the prior action but were not. 
Penrod, supra; Swainston, supra. 
The Call v. West Jordan litigation involved a trial and 
numerous appeals. No one can say that West Jordan did not have the 
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opportunity to plead and litigate its affirmative defenses. Thus, 
if the claim preclusion branch of res judicata applies, the 
affirmative defenses are barred. The issue then is whether the 
affirmative defenses should be treated as claims or as issues. 
An issue is a certain and material point affirmed by one 
party and denied by the other. A court resolves an issue by making 
a finding of fact or a ruling on a matter of law. No relief or 
result is inherent in the resolution. A claim is "the aggregate of 
operative facts which give rise to a right enforceable in the 
courts." It provides the right to seek judicial interference. A 
claim petitions the court to award a remedy. A claim is resolved 
by a judicial pronouncement providing the requested remedy. 
Swainston v. Intermountain Health Care, 766 P.2d 1059, 1061 (Utah 
1988) . 
West Jordan, in this litigation, and on appeal always 
contended that its affirmative defenses are fact intensive. That 
is, the court must resolve numerous fact issues before the court 
can rule on each affirmative defense. (Respondent's Brief p. 3 5.) 
In short, West Jordan alleges its affirmative defenses are a 
combination of facts akin to a claim. Further, West Jordan 
petitions the court to grant a judicial remedy by barring the 
subdividers1 claims. The city is not asking for a finding, it is 
asking for judicial action based on its defenses. For these 
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reasons, and others, the courts which have considered the issue, 
overwhelmingly ruled that res judicata bars not only claims that 
should have been raised in the prior proceedings but also 
affirmative defenses. e.g., Americana Fabrics, Inc. v. L & L 
Textiles, Inc.. 754 F.2d 1524 (9th Cir. 1985); Southmark Properties 
v. Charles House Corp.. 742 F.2d 862 (5th Cir. 1984); Lundberg v. 
Stinson, 695 P.2d 328 (Hawaii App. 1985); Sciarrone v. Life 
Insurance Co. of Virginia, 313 S.E.2d 322 (S.C. App. 1984). 
In summary, West Jordan's affirmative defenses come under 
the claim preclusion branch of res judicata and are barred. In 
addition, the defenses are also barred under the issue preclusion 
branches of collateral estoppel. (Appellants' Brief pp. 39-45). 
VI. 
CONCLUSION 
Because the subdividers' claims are equitable claims, 
they need not file a notice of claim with the city. Further, the 
Call v. West Jordan class action notice of claim meets any 
applicable statutory requirements. 
No statute of limitations pled by West Jordan bars the 
subdividers' claims. Further, even if a statute of limitations was 
applicable, it was tolled until well after the subdividers brought 
suit. 
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West Jordan is not prejudiced. It has admitted that its 
impact fee ordinance is void and that the subdividers paid the 
fees. 
West Jordan's affirmative defenses are without legal 
merit. Further, West Jordan is barred by res judicata or 
collateral estoppel from litigating them. 
For these reasons, the Utah Supreme Court should reverse 
the trial court's "Order Ruling and Judgment" and remand the case 
with instructions to enter judgment in favor of the subdividers for 
a refund of the impact fees they paid, plus interest and costs 
incurred and such other and further relief as deemed just in the 
premises. 
DATED this jQ day of October, 1990. 
ROBERT J. DEBRY & ASSOCIATES 
Attorneys for Plaintiff Arnold 
Development, Brighton Builders, R & 
D Engineers & American-Tierra Corp. 
r 
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By: ,,(-Ct^Ci!<fKj )-<~^ 
ROBERT J. DEBRY 
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